ABSTRACT
INTRODUCTION
Islamic Legal Maxims (Al-QawÉidul fiqhiyyah) have been delineated as a discipline investigating branches of Islamic jurisprudence (fiqh) that are identical in depictions and legal implications, whether these branches are under the same or different subject matters.
1 It is also marked out as legal principles that are general in nature, formulated in abstract phrases and consist of general Shari'ah injunctions which apply to matters that come under their themes.
2 Though legal maxims are of general applications, they do have exceptions and these exceptions are often classified as subsidiary maxims or sub-maxims. Pragmatically, these submaxims are auxiliary maxims and so do not annul the general applications of the maxims which still remain the core.
Legal maxims are very imperative in Islamic jurisprudence as they encapsulate perceptions and precepts that can abet to figure out the factual essence of the Islamic Law in details. More importantly, they 1 Jumu'a, Imad Ali (1427), Al-Qawa'id al-fiqhiyya al-Muyassara, (n.p.), at 8. ease to arrive at the apposite judgement where there is no direct verdict revealed on a specific matter. 3 The four schools of Islamic jurisprudence are in agreement over five of the Islamic Legal maxims that they clasp within themselves the entire quintessence of the Islamic Shari'ah. They are depicted to be universal maxims for being all-inclusive and applicable to the entire range of fiqh without any specification; whereas the rest of the maxims are just elucidations of these five: 4 -"Matters are (judged) by their intents" (Al-Umuru bimaqÉsidihÉ).
5 -"Certainty is not be overruled by doubt" (Al-Yaqinu la yazulu bish-shakki).
6 -"Hardship begets facility" (Al-Mashaqqatu tajlibut taisir).
7 -"Custom is Authoritative" (Al-'Ãdatu Muhakkamah). The author will briefly illuminate the meanings of this last universal maxim "no harming and counter-harming (lÉ darara wa lÉ dirara)" together with its main sub-maxim: "Harm should be eliminated (Addararu yuzÉl)" and highlight their environmental applications.
-"No harming and no counter-harming" (lÉ darara wa lÉ dirara).
Thus the maxim: "no harming and no counter-harming (lÉ darara wa lÉ dirara)" proscribes all illegal forms of harm that may be inflicted by one person on another. Below are the auxiliary maxims that either elaborate the provisions of the maxim and/or limit its application according to its conditions: 
Instances of Modern Environmental Harms
Due to industrialisation, many human activities in this day and age have created numerous environmental harms. 10 These harms either affect the health of the population or their economic wellbeing. They also impinge on the bionetwork by causing dreadful damages in many parts of the world. Environmental harms/damages are mainly caused by economic activities which are primarily aimed at gaining benefits. Examples of such damage is the oil exploration in Nigeria's Niger delta region which has over the years caused health problems such as respiratory diseases, skin lesions, hindering access to food and clean water, etc. These damages to the nation's economy and the health of its populace can appropriately be addressed and prevented through legislation of efficient environmental laws. Islamic legal maxims have heaps to contribute in this vicinity. This article attempts to illumine the effects of the Shari'ah maxims on In the subsequent pages, the author will explicate the meanings and applications of the maxims "no harming and no counter-harming" and its auxiliaries (mentioned above) as they relate to environmental issues.
MAXIMS PROHIBITING HARMING OR CAUSING OF HARMS The Maxim

"No harming and no counter-harming (lÉ darara walÉ dirÉra)"
11 is one of the five Universal Legal Maxims. Its phrasing is excerpt of a prophetic Hadith graded hasan. 12 In a similar Hadith transmitted by Tirmidhi (d. 279A.H.) and Abu Dawud (d. 275A.H.), we are informed that the Prophet, peace and blessing of Allah be upon him, has said: "He who causes harm to a Muslim, will be harmed by Allah." Based on reliability, memory of reporters and consistency, hadith is categorised into sahih (sound), hasan (good), da'if (weak) or maudu' (fabricated, forged) (http://www.sunnahonline.com/ilm/sunnah/ 0008_page4.html). A Hasan (good) grade hadith is the one where its source is known and its reporters are unambiguous but whose ability to memorise is not as strong as that of saheeh (sound) (Retrieved from http://muttaqun.com/scienceofhadith.html on 4/5/2011 The following examples illustrate prohibition of environmental harms under this maxim:
1.
Any action that will infringe environmental rights of an individual, such as preventing him/her from enjoying right of water supply from a nearby river to his/her farm, 24 dumping of waste and lethal chemicals into his/her backyard or public space, 25 is prohibited as provided by the Hadith: "no harming and no counter-harming."
2.
Actions that flout the sanctity and safety of the environment, such as cutting down of trees or causing death to wildlife unnecessarily, is ascetically prohibited by this maxim. The Prophet, peace and blessing of Allah be upon him, has warned against deforestation in his saying: "whosoever cuts a lote-tree, Allah will direct his head towards Hell fire."
26
Abu Dawud said, it means whosoever intentionally, without any legal justification, cuts off a lote-tree used as shade by travellers and animals in a desert, his head shall be directed to Hell-fire. 27 The Prophet, peace and blessing of Allah be upon him, has advised his companions to refrain from all unnecessary actions during Jihad as its objective is to eliminate harm not to establish it; and thus commanded: "do not to cut off trees, do not kill animals you do not need and avoid harming believers." It is mentioned in a Hadith narrated by Jabir 29 that the Prophet, peace and blessing of Allah be upon him, has disallowed us to ease ourselves in still water not to make it unusable. This Hadith, by extension, is applicable to spilling of industrial wastes and toxic chemicals into rivers or burying them in terrains by water, farms, residents, etc. Moreover, the maxim: "no harming and no counter-harming" authenticates the prohibition of spilling hazardous substances which is more harmful than urinating in stagnant water.
4.
Prohibition of wastefulness (IsrÉf) which is utilization of available resources extravagantly i.e. beyond one's common needs; thereby harming the environment and others who could not meet their mere basic needs. The Holy Qur'an provides that: "But squander not (your wealth) extravagantly. Verily the extravagant ones are brothers of the Satans; and the Satan is ungrateful to his Lord." 30 Similarly, the Prophet, peace and blessing of Allah be upon him, has commanded to use water economically even for religious obligations 31 what if it is used for other purposes.
5.
The maxim: "no harming and no counter-harming" also bans the use of one's own property in a way that causes harm to his/ her neighbours. For instance, establishing a bakery or any other heavy machinery amid residential quarters is prohibited. 32 In an account attributed to Qadi Ibn Al-QÉsim (d. 191H), a man wanted to erect a smeltery by the walls of his neighbours; but scholars ruled that the neighbours have the right to stop him seeing that his project is associated with harms like: noise, smoke and probable fire break out. 33 In the same way, poisonous gases released from contemporary chemical and oil industries causing health problems, polluting farmlands and water supply are banned by this maxim.
6.
Since the provisions of this maxim are applicable to all sorts of harms, it can fittingly control environmental harms which are this era's area of apprehension. Ibn Abdul Barr (d. 463A.H.) reasoned that one can apply the provisions of the maxim to all cases that have similar implications and that this is the right ruling in sha'a Allah.
34
It is the charge of Muhtasib to supervise and enforce the Sharia provisions which forbid harms emanating from individuals, workshops, firms, etc by regulating their locations, working conditions, etc so that the Sharia injunctions are not broken. 35 It is also his responsibility to enforce removal of wastes in public areas as has been directed by the Prophet in his saying: "faith includes over seventy articles; the bottommost is removal of harm on the street and topmost is the saying of no god but Allah." 36 This is the responsibility of the public to be enforced by the authorities.
(1)
The auxiliary maxim:
"Repelling an evil is preferable to securing benefit" (Dar'ul MafÉsid aulã min jalbil ManÉfi') bears out that "don'ts" are put ahead of "dos" because acquisition of benefits and prevention of evils is one of the basic objectives and norms of the Islamic Sharia. As a result, whenever there is a clash between benefit and harm, the harm is not ignored in most 33 Ibid. cases but the benefit may be disregarded. In other words, harms are not overlooked even if there are benefits. By this fact, mills and ovens releasing heavy smokes were banned to be built amid residential vicinities despite their benefits. 37 This injunction is applicable to modern industries and factories causing environmental harms even though they provide employment opportunities and other benefits. However, the value of health of the population and their well-being will not be jeopardized for the benefit of few shareholders of an industry.
(2)
"Harm does not establish precedent (Ad-dararu lÉ yakunu Qadiman) 38 is an exemption from the maxim: "Let the ancient rest on its age." (Al-Qadimu yutraku alÉ Qidamihi). 39 This auxiliary maxim obligates that getting rid of harms is a priority no matter how aged it is, particularly if they affect the general public. This is significant for protection of the environment, and thus can be concluded that:
i.
Waste disposals that pollute public passages should be eliminated without regard to the length of time they have been in existence.
ii.
This also includes chemical spillages from dying cottage industry dumped into rivers and drainages which affects the ecosystem, the life and safety of human beings and animals.
iii.
Incidents of ecological pollutions by industries set up without prior objections have been narrated in fiqh Literatures. Al-Qadi Ibn Abdur-RÉfi' (d. 733H) ruled that such pollutants should be terminated and eliminated instantly irrespective of being simple or complex or being recent or aged because these are not reasons to validate continuance of their harms. Al-Wajiz at 178. 40 Cf. An-Najimi, at 13.
(3)
Private harm may be tolerated to prevent public harm (Yutahammalud Dararul KhÉss li daf'id dararil 'Ãmm) 41 is applied where there is clash between public harm and private harm. In such instances, the private harm may be tolerated in order to protect the public interest. 42 The general rule is: "Harm should be eliminated" but whenever there is clash between a public and private harm, the law tolerates the private harm which mostly have limited impacts, as the damages of public harms are usually widespread. Example, where activities of a mining company causing damage to the environment making the life of a nearby settlement difficult and/or polluting their natural resources, such as water resource. The company will be forced to stop such activities. Though banning the company from its business harms its stakeholders and employees but the maxim enunciates that the general public should not suffer because of gains of the owners.
MAXIMS DEALING WITH ELIMINATION OF CAUSED HARMS
The maxim: "Harms should be Eliminated (Ad-dararu yuzÉl) 43 is the most appropriate instrument to address modern environmental disasters caused by people and industries; thus the precision of this maxim requires no further highlighting.
Yet, we have to cite further that the general rule in Islam is the protection of people's right even if that requires use of force. In no circumstance, Islam allowed violation of other's rights; nonetheless, such violations are not condoned by Allah unless the victim pardons the violator. The Prophet, peace and blessing of Allah be upon him, said: "Verily, 
rights will be delivered to their owners on the Judgement Day until the right of a non-horned goat is retrieved from the horned goat."
44
The Sharia provisions that prohibit infliction of harm against each other also imply compulsion of its removal but in different forms as can be seen in the following:
1.
Jurists have talked about the obligation to remove clay beneath rivers and maintenance of its shores. 45 It is therefore by extension obligatory to remove refuse-dump areas in areas they are deemed harmful as they may cause damages. Consequently, elimination of huge harms is an obligation of the governments and the eradication charges should be paid from the public treasury (Baitul MÉl) since it is in the public interest. Even if resources in the treasury are not sufficient, elimination of harms remains an obligation on leaders by any possible means; even by forcing their people to remove it or taxing them for the expenses if the elimination requires expertise. 46 Likewise, if an individual dumps a harmful refuse, he/she should be forced to remove it by the hisbah.
2.
Where dumped refuses or pollutants cause damage to one's property, health or livelihood, the violator should be held liable (dÉmin 
3.
Where harm causes several damages, the violator shall be responsible for all the damages. 4.
Where harm leads to loss of life, the harm should be immediately eliminated; and also depending on the role played by the violator, he shall be held responsible based on the provision of the Holy Qur'an: "We ordained for them therein: "life is for life, eye for eye, nose for nose, ear for ear, tooth for tooth and for wounds equal retribution…"
50
Moreover, where death is caused by mistake, compensations are to be paid to the family of the victim as Allah the Almighty has provided in Qur'an: "If one (so) kills a believer, it is ordained that he should free a believing slave, and pay compensation to the deceased's family, unless they remit it freely."
Shafi'is and Hanbalis are of the view that where a person allows his gutter to spill out and cause damage to other's property or cause loss of lives, he shall be held liable even if he/she was allowed by authorities concerned to do so. Similarly, if someone keeps mud on the roof of his dwelling with the aim of repairing it, but due to unforeseen circumstances, it spilled on someone and killed him/her or caused death of animals, the house possessor shall be liable for the deaths and compensations. 52 The Hanafis differed in such circumstance however, they said, if that occurred after permission from authorities, he will not be liable since it was the victim that approached the property; 53 while the Maliki school is of the view that there will 6. This is also applicable to damages done to manÉfi' i.e. benefits of all sorts in terms of service, products or whatever. It implies that all beneficial public properties should not be damaged by any means, by any person and at any time. 55 Otherwise, the party causing the damage shall take the liability involved according to most jurists.
"Harm should be eliminated within aptitude" (Ad-dararu yudfa'u bi qadaril imkÉn) 56 is a limitation of the maxim "harm should be eliminated". Elimination of harms is a general legal obligation on each and every Muslim according to his/her capability. Allah said: "On no soul doth Allah place a burden greater than it can bear." 57 In view of this, environmental protection law should be practised by all and sundry rightfully.
Harm, in the first place, should not be allowed to occur. If it occurs, however, it should be eliminated. Besides, letting it to reside is violation of the Shari'ah law. All legal means should be explored in order to remove it in the most appropriate manner, as has been discussed above.
An example of its application could be cited thus, industrial wastes that cause death or incurable ailment, and thus the victims of such incidents should be compensated according to the Islamic injunctions, in order to ease the damage inflicted upon them. (2)
"Harm should not be eliminated with a similar harm (Ad-Dararu lÉ yuzÉlu bid-Darar)" 58 is an implication of the second part of the maxim: "no harming and no counter-harming." Harm should be eliminated but not with a similar harm or with a greater harm. This auxiliary maxim is important when introducing new measures to curtail environmental problems, for instance; and thus it should not be blindly carried out until all consequences of such measures are carefully studied and their effects are properly analysed. An example of this is the introduction of bio-fuel to reduce dependence on fossil fuel, which according to the United Nations "large-scale land acquisitions by foreign investors for bio-fuels is squeezing land suitable for agriculture."
59 World Bank policy research working paper released in July 2008, 60 confirms that bio-fuels have raised food prices between 70 to 75% 61 and harmed many poor people across the world.
(3)
"Greater harm may be eliminated with a lesser harm" (Ad-Dararul Ashadd yuzÉlu bid-Dararil Akhaff) 62 means that a greater harm should be eliminated with a lesser one provided the lesser harm will not generate a graver harm than the one intended to be eliminated. If elimination of harm will produce another harm equivalent to it in gravity, the initial harm should not be eliminated until when it can be done away with aptly. 
